
IN THE HIGH COURT OF JUSTICE CO/5916/2017 
QUEEN'S BENCH DIVISION 

PLANNING COURT 
BETWEEN: 

EAST BERGHOLT PARISH COUNCIL 
-and- Claimant 

BABERGH DISTRICT COUNCIL 

Defendant 
(1) PAUL BERNARD AGGETT 

(2) SARAH JANE AGGETT 
(3) COUNTRYSIDE PROPERTIES PLC 

(4) MICHAEL GEORGE HARRIS 

(5) JAMES GEORGE HARRIS 
(6) HILLS RESIDENTIAL CONSTRUCTION LTD 

Interested Parties 

WITNESS STATEMENT OF RODNEY MOSS 

I, RODNEY MOSS of The Forge, Quintons Road, East Bergholt, C07 6RB WILL SAY as follows: - 

1. I am an elected Councillor or East Bergholt Parish Council ("the Parish Council"). I hold 

the position of Vice Chairman and automatically take the Chairman's position in his 

absence. I have been a Parish Councillor for 23 years. 

2. I make this statement in support of the Parish Council's claim for judicial review of the 

Babergh District Council ("BDC") decisions to grant planning permissions for three 

developments at Hadleigh Road (Ref 13/15/01678/FUL), Moores Lane (Ref 8/15/00673) 

and now, additionally, Heath Road (B/16/01092/OUT). 

3. This statement should be read in conjunction with the first and second witness 

statements of Dr Paul Ireland, the Chairman of the Parish Council. 
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4. I make this statement in order to provide further evidence on behalf of the Parish Council, 

including in response to the detailed grounds of defence and accompanying witness 

statements of the Defendant, as well as the detailed grounds of defence of the Third and 

Sixth Interested Parties (Countryside Properties Plc and Hills Residential Construction Ltd 

respectively). 

5. A reference to CB/Tab#/p## is a reference to a document in the Claim Bundle by reference 

to its corresponding tab and page number. A reference to SHB/Tab#/p## is a reference to 

a document in the Supplementary Hearing Bundle on the same basis. I also exhibit a 

number of documents as "RM1". A reference to RM1/p## is a reference to a document 

found in the corresponding page number of the exhibit to this statement. 

6. Having read the detailed grounds of defence and witness statements of the other parties, 

my overall impression is that I am extremely surprised and disappointed at the criticism 

of the Parish Council in relation to the actions that it did or did not take to challenge BDC's 

5 Year Housing Land Supply ("5YHLS") position, either before or at the committee 

meetings for the relevant planning applications (please see for example paragraph 26 of 

the Defendant's detailed grounds of defence).The expectations of what the Parish Council 

should have and could have done are entirely unfair and I think there is an air of complete 

unreality about them. The fact is that we are a small Parish Council, with limited resources 

and only one part-time (15 hours a week) employee, a clerk. Otherwise, our Parish 

Council is made up entirely of unpaid volunteers, some of whom have full-time jobs, and 

all of whom juggle their councillor role with a myriad of other responsibilities. We do our 

best to represent the interests of our community with these limited resources, including 

in relation to planning applications, but it takes significant time and effort to prepare our 

submissions on applications. We often rely on our local knowledge and contacts, including 

other parish councils, but gathering this kind of information takes time. Other parish 

councils, like us, are also run by volunteers. 
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7. An important recent development is that on 11 July 2018, BDC published its Joint Annual 

Monitoring Report with Mid Suffolk ("the AMR 2017-2018"), which covers the period of 

1 April 2017 to 31 March 2018 (RM1/1-64). Appendix 3 of the AMR contains BDC's 5 Year 

Housing Land Supply Position Statement as at July 2018. This statement confirms that 

BDC now has a 6.7-year supply based on the housing requirement in its adopted Core 

Strategy, and a 5-year supply based on the housing requirement in the Ipswich and 

Waveney Housing Market Assessment May 2017 ("the SHMA"). BDC notes in this 

statement that the land supply position is based on its adopted Core Strategy, which is its 

preferred methodology. This continues to be on the basis of a 20% buffer for under-

delivery, so the over-supply is significant in my view. The AMR 2017-2018 also includes 

an updated Housing Land Supply Trajectory for the plan period. I should add that this 

trajectory does not include in the first five years any of the sites under challenge in this 

judicial review claim. 

8. It is significant in my view that BDC now clearly states that it is the Core Strategy-based 

figure which is appropriate to adopt. Having reviewed Dr Ireland's first statement 

(CB/2/3), at paragraph 11 he set out that, for the previous AMR 2016-2017, based on the 

Core Strategy housing requirement, the shortfall of houses was only between 113-372. I 

think that if it had been pointed out to Members that the Council considered that it was 

the Core Strategy figures that were appropriate, and not the SHMA figures, and that the 

shortfall was that marginal, this would have been highly likely to have made a real 

difference to the outcome. 

9. I would also make the point that whilst the Parish continues to believe a 5% buffer is 

justifiable on the trajectory today, it is important to consider this from the position in 

2016. In my view it is plainly the case that a 5% buffer would have been easily justifiable 

on the AMR 2016-2017 if the AMR 2016-2017 had concluded, as the Parish firmly 

maintains is the case, that there was a SYHLS at that time also. This would have thus 

been a shortfall of 113 houses; one single application in this case delivers 144 houses. 

These are really important matters, and I believe it is highly likely that had Members been 
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properly advised, it would have made a difference to the outcome on these three 

applications. 

10. Although the AMR states that "the fundamental approach to identifying land supply... has 

remained consistent with recent published position statements", it nonetheless continues, 

"additional information has been set out in the land supply trajectory table to assist with 

the presentation of the conclusions of the assessment". This statement refers to various 

significant changes that have been made in BDC's approach to presenting the trajectory: 

columns to assess whether the site is "suitable", "available" and "achievable" and, most 

crucially, a "comments" column, where information is recorded about individual sites. 

11. This is a totally different approach to the last AMR 2016-2017 and goes at least some way 

to giving us the kind of information that would allow us, as a Parish Council, to question 

the trajectory and see how BDC is coming to its conclusions on SYHLS. I would add that 

this approach is still incomplete in some senses. Particularly where part delivery is 

predicted, the reasons for this and particular constraints are not always clear. 

12. Even though the Parish still has some legitimate criticisms of the amount of information 

given for individual sites in the updated trajectory, the fact is that the inclusion of this 

information in the new AMR 2017-2018 makes a fundamental difference to us in our 

ability to both understand and thus scrutinise or dispute the trajectory. If this sort of 

information had been in last year's trajectory, this would have made a real difference to 

us. Firstly, we would have known that these sorts of questions were relevant. Secondly, 

we could have used this information as a starting point to better understand how and 

why BDC was exercising its discretion on whether the sites were "deliverable" or not, and 

what sorts of factors were influencing these judgments for individual sites. If we had 

known that, we could then have used our own local knowledge, particularly for the sites 

in East Bergholt and nearby, and then made enquiries of other parishes and all our local 

friends, to question and review the trajectory. 
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13. We always review an officer's report very carefully, but we cannot know things that are 

not said in that report — we are not experts, we are not lawyers, we are just 

representatives of our local community. We did not know, and nobody told us about, 

the level of detail and reasoning we were entitled to expect in a 5YHLS supply statement. 

14. I have read what the Council say in the witness statement of Matthew Deakin, particularly 

at paragraph 33, about the meeting the Parish Council had on 22 May 2017 with BDC and 

I do not think this is fair. It is correct that CIIr Joan Miller, alr Robin Landsell, Dr Paul 

Ireland and I, who are all parish councillors, had a meeting on 22 May 2017 with Mr 

Newman and Mr Deakin, officers of BDC, to discuss BDC's 5YHLS position. Having 

attended the meeting and reviewed the Parish Council's files on the meeting very closely, 

I consider I am in a good position to comment on what took place. A copy of Cllr Miller's 

note of that meeting is exhibited (RM1/65-67). 

15. This meeting was an attempt to understand BDC's 5YHLS position in its interim statement 

in April 2017, which showed that BDC had gone from having a 5YHLS to not having one. 

Naturally, in the interests of the East Bergholt community, we were concerned about this. 

Mr Deakin's portrayal of this meeting and the impact it may have had on our ability to 

make representations about the 5YHLS position is very unfair. The bulk of the meeting 

was spent with BDC officers stating what the 5YHLS was. This was presented as if it were 

a fixed, technical matter, like a calculation with specific "real" figures, rather than guessed 

figures. In this vein, what I consider was not explained to the Parish was that this was 

about specific judgments made on the deliverability of individual sites. This is with the 

exception of what Mr Newman said about our judicial review, and the sites in that judicial 

review (which were obviously a particular interest to the Parish), where Mr Newman 

explained that any such sites were omitted from the supply because there was "no 

certainty" that they would be built. He then stated that the only sites that he included in 

the supply were "absolute certainties", rather than sites that might be affected by JR. I 

find this very revealing that Mr Newman considered that he required absolute certainty  

of delivery of a site to include it in the trajectory, rather than capability of delivery within 
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five years. At the time, of course, nobody in the Parish had any reason to doubt this. In 

addition, at no point in this meeting did the BDC officers explain to the Parish Council its 

options for disagreeing with the 5YHLS position. We were not even aware that we could 

disagree with it; we thought it was a calculation. 

16. This is putting aside the key problem that, without understanding the assessments made 

by BDC on deliverability, this would have been extremely difficult for us. Instead, the 

Parish Council was specifically advised by Mr Newman that if we were not content when 

the AMR 2016-2017 was published in June (at this stage we were discussing the interim 

statement), which he said would "nail" the figure, then we should discuss the figures at 

that stage and actively take part in the local plan consultation process in August. Engaging 

with the consultation process was therefore the only "redress" suggested to us if we were 

not content with the 5YHLS position come June 2017, but in reality, this is not about 

questioning the 5YHLS it is about what sites and where should be allocated. In the end it 

is my understanding that we were not consulted. 

17. Whilst our planning consultant, Ben Redsell from Planning Direct, did attend the meeting, 

he was late and missed the presentation on 5YHLS. Instead, he tried to catch up with the 

meeting when he arrived by asking questions about the 5YHLS, although the meeting 

remained on course. Our planning consultant also did not suggest to us then or at any 

other time that we had any other means of "redress" and as a result we focused our 

energy and resources on preparing submissions on the applications based on conflict with 

the development plan, which is what he advised us was the important issue, in light of a 

case called Hopkins Homes. 

18. We were also told at this meeting that the reason why they "had to do the interim report" 

was because "a number of developers talked about going to appeal" and that BDC had 

"at least 2 appeals using land supply deficit as an argument". I believe that the Council 

acted in a risk-averse way given this developer pressure, rather than having confidence in 

the judgments it had previously reached. What I understand is that St Modwen has made 

6 



it easier for Councils to have confidence in their ability to defend their judgments and to 

stand up to developers. 

19. Finally, we were told at the meeting in terms that the "BDC Methodology for calculating 

land supply" was "as per the NPPF method". We had no reason to know this was not the 

case. We were not told that BDC had decided to adopt a much more robust approach to 

what sites they included, for example the approach they take to s.106 agreements. 

20. I can see that the Defendant and interested parties are also criticising the Parish Council's 

reliance on the fact that the we were not given the usual five clear days from the 

publication of the Planning Officer's Reports before the committee meeting to make 

submissions on BDC's 5YHLS. Dr Ireland has already explained the prejudice this caused 

us in a holiday period. I would add that councillors are volunteers, some of whom work 

full time and thus are not readily available. Moreover, we ratify Parish Council 

submissions on planning applications with approval from full council, so that all our 

submissions are appropriately made and authorised. We call an extraordinary council 

meeting to do so, which we give three clear days' notice for. This reduced time period 

given by BDC of 4 days really did make a difference to our ability to prepare submissions, 

including on BDC's 5YHLS, the reasons in the officer's report and the published trajectory. 

21. I believe without any doubt that with more time, and with a proper officer's report, it is 

certain that the Parish would have raised these points. 

22. I believe that Members were in a similar position to us in terms of their understanding of 

BDC's 5YHLS. The Parish Council and other parishes in the area have many contacts with 

Members and we have many discussions about the 5YHLS. I do not believe Members 

understood this any more than we did and indeed it was for this very reason that 

Members were given some sort of training or guidance by BDC on 5YHLS (please see p. 23 

of Dr Paul Ireland's exhibit at [SHB/C/11] — BDC's own Overview and Scrutiny Committee 

stated that there was "mixed understanding among Councillors...  regarding the 5 year 
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housing land supply — both how its calculated and the implications of not having one...."). 

I understand that this training or guidance of sorts has been provided to Members. 

23.1 have seen a published minute of the Babergh and Mid Suffolk District Councils Joint 

Overview and Scrutiny Committee meeting dated Thursday 15 February 2018 (RM1/68-

75), during which it is recorded that the Assistant Director — Planning for Growth 

explained to Members "how the SYHLS was calculated annually and how the [AIPPFJ, 

paragraph 47, explained the practice for the 5YHLS". It is clear to me having reviewed 

these minutes that Members asked a number of questions about 5YHLS, suggesting, in 

accordance with the Council's own public position, that there was a lack of understanding 

among Members on 5YHLS. I also think it is significant that much of the discussion appears 

to have focused on a shortage of information on the Council's part in relation to 

commencements and completions of development. Members asked many questions 

about the lack of information, including about whether it would be possible to get parish 

councils to supply information about completed developments to the Councils. This 

suggests to me that the Council was lacking exactly the sort of information that a Parish 

Council like ours could have provided on deliverability of sites if we had been given the 

chance. My interpretation of this meeting is also entirely consistent with my comments 

below on Mr Deakin's process of obtaining information to prepare BDC's 5YHLS, which I 

consider was lacking and led to an incomplete evidence base. 

24. I also exhibit an excerpt from a June 2018 edition of In Touch Magazine (RM1/76), in 

which BDC councillor, Fenella Swan, reports that she had received training or guidance on 

the 5YHLS process at an Overview and Scrutiny Committee meeting. She states (with my 

emphasis included) that: 

"The committee requested to scrutinise the five-year housing land supply due to a 

mixed understanding regarding the way it was calculated, and how the lack of 

supply could be resolved... At the Overview and Scrutiny Committee officers 
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explained in detail the complicated process for calculating the five-year housing 

land supply..." 

I very much agree that it is a "complicated process". I do not agree that Members were 

properly informed about it when they made the decisions on the sites in my village, and I 

also do not agree that the officer's report fairly informed Members, or the Parish Council, 

or the Parishioners of East Bergholt Parish about these complications. 

25. I would also like to clarify that the 3rd  IP has made a clear error in its detailed grounds 

when it claims that the Parish Council has made a number of Freedom of Information 

("F01") requests to BDC between April and July 2017. The Parish Council made no FOI 

requests. The individual who made the FOI requests is Tony Brigden, who is not a parish 

councillor. The Parish Council only found out about his FOI requests as part of this JR. 

What this does show, however, is that the Parish Council and Members were not the only 

ones who were left in the dark about BDC's SYHLS. Mr Brigden is another example of 

somebody who could not understand how BDC had reached its SYHLS position, based on 

the published trajectory, and sought to find out how BDC had exercised its judgment (see 

p124 of Defendant's exhibit GP1, summary of additional correspondence received since 

the publication of the agenda but before 12 noon on the working day before the meeting 

and errata, and Mr Brigden's representations on p127-132 of GP1). 

26. I have read the witness statement of BDC's officer, Mr Deakin, which seeks to explain the 

manner in which he conducted an assessment and calculation of BDC's 5YHLS, including 

for the AMR 2016-2017. 

27. Mr Deakin makes various criticisms of the Parish Council's evidence in the first witness 

statement of Dr Ireland. In particular, he states that, to avoid a criticism that the 

Defendant has compared "apples and pears", it only takes into account information about 

the deliverability of sites as at the same base date. In the case of the AMR 2016-2017, he 

states that this date was 31 March 2017 (see paragraph 21). He goes on to say that, 
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therefore, a "large amount of the housing supply data presented by Dr Ireland is simply 

irrelevant to the validity of the 5YHLS presented in the AMR 2017" (paragraph 22). 

28. I note that Mr Deakin does not state that all of Dr Ireland's evidence was irrelevant. 

However, Mr Deakin's criticisms miss the point of the exercise conducted by the Parish 

Council and what it was attempting to show. The Parish Council is not the local planning 

authority for the entire Babergh district. What the exercise conducted in Dr Ireland's 

statement demonstrates is the kind of information that BDC could have and ought to have 

discovered, if had made proper and reasonable enquiries, and accordingly the kind of 

information it ought to have considered in assessing its 5YHLS. Some of this information 

may have been publicly available (and thus discoverable by the Parish Council's small 

team through internet research) at a point after the base date, but it might well have 

been discoverable in a similar form, to similar effect, at an earlier date by BDC officers. 

Also, this criticism is very unfair since the point is, as I explained above, that if BDC had 

set out its assessment on deliverability, then the Parish Council could have conducted its 

own enquiries and sought information from its friends and other parish councillors on the 

sites in question. Indeed, if they had properly set out their assessments, they may have 

reached different ones; it simply cannot be told given that there are no proper reasons. 

The latest AMR which has adopted a different approach gives a good indication of what 

would have been the outcome if the exercise had been done properly. The indicative 

exercise that we carried out, and which is set out in Dr Ireland's statement, took a huge 

amount of time and resources for a small parish, since we had to start from scratch, which 

it is plainly not reasonable to expect a parish to do. 

29. Even though the AMR 2017-2018 claims not to have taken a fundamentally different 

approach, and instead claims that the changes are merely presentational, I completely 

disagree. Looking at the AMR 2017-2018 trajectory, it is clear to me that by asking itself 

some of the key questions and justifying its position on each site by reference to 

comments on deliverability, BDC has ended up with a significantly higher, and compliant, 
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5YHLS. Indeed, its supply has increased by 2.6 years, in the space of one year, and during 

which time the Parish Council brought this claim and presented the evidence of Dr Ireland. 

30. I would like to highlight that there are some significant differences in terms of expected 

deliverability of sites within five years and these include sites specifically addressed in Dr 

Ireland's statement. A good example of this is the Former Brett Works. BDC considers 65 

dwellings are deliverable within 5 years in the AMR 2017-2018, whereas it considered last 

year that 0 were deliverable. This increase accords exactly with the analysis in Dr Ireland's 

statement (see paragraph 23 of first witness statement, CB/2/4-5). Another interesting 

change in approach that the Parish Council can see in the latest trajectory, which we 

consider is attributable to Dr Ireland's evidence and our counsel's arguments, is that the 

current trajectory takes a less stringent approach to sites where there is still a s. 106 

agreement to sign. In the previous trajectory, there were sites excluded because of a 

pending s.106 agreement. We think this was a key failing of BDC. An example of this was 

Land East of Artiss Close and Rotherham Road, Bildeston (see paragraph 21 of Dr Ireland's 

first statement, CB/2/4). With a s. 106 agreement to sign, 0 dwellings were considered 

deliverable within five years. In fact, only 7 months after the "base date" of 31 March 

2017, the s. 106 agreement was signed and on 20 October 2017 permission was granted. 

We could see no reason why, what appeared to be, only the fact of an outstanding s. 106 

agreement meant that 0 dwellings were deliverable. Indeed, the current trajectory shows 

that 38 dwellings are now considered to be deliverable within 5 years for the same site. 

31. By contrast, in relation to last year's AMR 2016-2017, it appears from the evidence 

exhibited by Mr Deakin of his attempts to gain knowledge of delivery rates of certain 

developments by contacting the landowners, agents or developers of those sites, that his 

enquiries were lacking. Mr Deakin exhibits a standard email (p1 of MD1) that he sent to 

all landowners/agents/applicants for sites of 10 or more dwellings. What is clear from the 

number of responses that he exhibits, their minimal content, and indeed his own 

admission in paragraph 28 ("there was generally a low level of response, despite some 

chasing emails and phone calls from my colleagues and me, but where information was 
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provided it was taken into account"), is that BDC obtained very little information about 

the deliverability of sites from this research. This is shown clearly by the table that he 

exhibits at p10 of Exhibit MD1, which shows the vast majority of recipients did not reply 

to any emails or calls. The table is hardly populated and I would argue that the Parish 

Council may well know much more than this about the status of individual sites within 

our Parish and without our networks for all sorts of reasons. This is precisely the sort of 

information which the Parish is denied the opportunity to comment on when it is not set 

out for us to consider. Moreover, it is significant in my view that few of the recipients 

replied in relation to the sites referred to in Dr Ireland's first witness statement. 

32. It is also not clear from Mr Deakin's statement how, in the face of this lack of information 

from those responsible for the sites, he actually assessed the 5YHLS position. The only 

analysis he refers to in paragraph 29 of his statement is that he had "discussion with 

colleagues where appropriate". The responses and the part-filled table are the only 

"internal workings" he exhibits. It is thus not clear at all how he exercised his judgment, 

and this lack of transparency, justification and reasons was reflected in the final AMR 

2016-2017, which caused us the problems we now complain of. 

33. It also appears to me that, particularly if Mr Deakin heavily relied on these responses from 

those responsible for the individual sites in assessing deliverability, that he has conflated 

the concepts of "deliverability" and "delivery", as the Parish Council has argued in its 

grounds before the court. Mr Deakin appears to be passing the judgment in terms of 

whether a site is capable of being delivered, namely that there is a realistic prospect that 

housing will be delivered on the site within five years, over to the developer, by seeking 

their views on delivery and buildout rates. It is not clear that he then took his own 

judgment on these responses and there is no other analysis. He has not exhibited his 

notes of workings to suggest that he took a different approach. 

34. Furthermore, I understand that the Defendant has criticised the reliance by the Parish 

Council on the relevant Planning Practice Guidance ("PPG") to demonstrate that the AMR 
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2016-2017 does not comply with the NPPF and PPG in terms of its approach to 

demonstrating a 5YHLS. I see in paragraph 22 of the Defendant's detailed grounds of 

defence, it claims that the section of the guidance relied on specifically by the Parish, 

which is entitled, "What constitutes a 'deliverable site' in the context of housing policy?" 

is in fact directed to the preparation of a different document, namely the Housing and 

Economic Land Availability Assessment ("HELAA"), which will include a Strategic Housing 

Land Availability Assessment ("SHLAA"). 

35. I have now read the relevant PPG (CB/14/474-482), and it is my view that the Defendant 

is taking an overly forensic approach to the PPG. The way I understand it is that this sub-

section of the guidance is explaining what is meant by "deliverable" in the NPPF, which is 

obviously directly applicable to any 5YHLS assessment, rather than just the specific 

document known as a HELAA. A further thing I have noticed is that the methodology 

flowchart accompanying the guidance (RM1/77) makes clear that the output of the 

process is a "final evidence base" (stage 5), to demonstrate "deliverability (5-year supply) 

and developability for housing". 

36. It is also confusing to me that the Defendant criticises the Parish Council's use of this 

section of the guidance in the PPG given that it, and the interested parties, all rely on the 

very same section to make their own points in their detailed grounds of defence. I cannot 

understand their position on the PPG. 

37. Finally, none of this was before Members, and I fully believe that if these matters had 

been properly put before Members the view reached would have been different. 
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STATEMENT OF TRUTH 

I believe the facts stated in this Witness Statement to be true. 

Signed....... 

 

 

RODNEY RODNEY MOSS 

Dated: 2 August 2018 


